STATE OF FLORI DA
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RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamJ. Kendrick, held a formal hearing in the
above-styl ed case on Novenber 2, 1993, in Tall ahassee, Florida.
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Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUES

At issue in this proceeding is whether petitioner's request to nodify its
certificate of need froma 60-bed chil d/ adol escent psychiatric hospital to a 45-
bed chil d/ adol escent and 15-bed adult psychiatric facility should be approved.

PRELI M NARY STATEMENT

By letter of March 5, 1993, respondent, Agency for Health Care
Admi ni stration (AHCA), notified petitioner, Martin HMA., Inc., d/b/a
SandyPi nes Hospital (SandyPines), that its request to nodify Certificate of Need
(CON) Number 4004 from a 60-bed child and adol escent psychiatric hospital to a
45-bed chil d/ adol escent and 15-bed adult psychiatric facility was deni ed.
SandyPines filed a petition for formal admi nistrative proceedings to chall enge
AHCA' s decision, and the matter was referred to the Division of Adm nistrative
Hearings for the assignnent of a Hearing Oficer to conduct a formal hearing
pursuant to Section 120.57(1), Florida Statutes.



At hearing, petitioner called Gene Nel son, accepted as an expert in health
care planning and certificate of need program adm nistration, as a w tness, and
its exhibits 1 and 2 were received into evidence. Respondent called Elizabeth
Dudek, accepted as an expert in health care planning and certificate of need
program adm nistration, as a witness, and its exhibits 1-16 were received into
evidence. Oficial recognition was taken of the final order rendered in Florida
League of Hospitals, Inc. v Departnment of Health and Rehabilitative Services, 12
FALR 4126. A copy of such order was marked as respondent's exhibit 17.1

The transcript of hearing was filed Novenber 8, 1993, and the parties were
granted |l eave until January 21, 1994, to file proposed recommended orders.
Consequently, the parties waived the requirenment that a recommended order be
rendered within thirty days after the transcript is filed. 60Q 2.031, Florida
Admi ni strative Code. The parties' proposed findings are addressed in the
appendi x to this recommended order

FI NDI NGS OF FACT
Case status

1. In February 1993, petitioner, Martin HMA., Inc., d/b/a SandyPi nes
Hospital (SandyPines), filed an application with the respondent, Agency for
Health Care Administration (AHCA), for a nodification of its certificate of need
(CON) froma 60-bed chil d/ adol escent psychiatric hospital to a 45-bed
chi | d/ adol escent and 15-bed adult psychiatric hospital. Upon review, AHCA
concl uded that SandyPi nes' request could not be accommopdat ed under the
nodi fication provisions of Rule 59C-1.019, Florida Administrative Code, and
required certificate of need review Accordingly, AHCA proposed to deny
SandyPi nes' request, and these formal proceedings to review, de novo, the
agency's deci sion were conmenced at SandyPi nes' request.

The applicant

2. SandyPines is the holder of certificate of need nunber 4004 which
authorized it to construct a 60-bed chil d/adol escent psychiatric facility. That
facility was constructed and is currently in operation in Tequesta, Martin
County, Florida.

3. SandyPines is now, and has been since it commenced operations in
January 1990, licensed as a Cass Ill Special Psychiatric Hospital with 60
psychiatric chil d/ adol escent beds. It has never provided adult inpatient
psychiatric services and, until approxi mately Cctober 18, 1993, had never
provi ded any adult outpatient psychiatric services. The adult outpatient
psychiatric services currently provided by SandyPi nes are not subject to CON
revi ew.

SandyPi nes's fiscal problens

4. \Wen SandyPi nes opened in January 1990, no managed care organi zati ons
existed in its local market; however, wi th each passing year managed care has
beconme nore preval ent such that currently 45-50 percent of SandyPi nes adm ssi ons
are covered by sone form of managed care. This has significantly adversely
af fected SandyPi nes' revenues such that it |ost approxi nately $600, 000 | ast
fiscal year and, absent increased occupancy levels, its continued viability is,
at best, questionable. Indeed, if SandyPines continues to operate as currently
configured, it projects a loss for the fiscal year ending Septenmber 30, 1994, of
$1, 099, 777.



5. GCccupancy levels are | ow, however, for District I X as a whole, due in
| arge neasure to the demands for nanaged care. For the six-nmonth period endi ng
June 1993, the average occupancy rate for chil d/adol escent psychiatric beds was
35 percent and for adult psychiatric beds 65 percent.

6. To address its faltering business, SandyPi nes has, as heretofore noted,
begun to provide adult psychiatric services on an outpatient basis; however,
unless it can conbine inpatient adult psychiatric services with the programit

is doubtful that its adult programw ||l prove successful. In this regard,
SandyPi nes offered proof, which is credited, that patients and their physicians
are | ooking for what has been terned "one-stop shopping.” The patient does not

want to go to one facility for outpatient care and another facility for

i npatient care, and the referring physicians would rather send all of their
patients to one facility that offers a full spectrumof services. Therefore,
froma marketing perspective, the addition of adult inpatient psychiatric
services at SandyPi nes woul d have a positive effect.

7. \ether nodification of SandyPines' CONto allowinpatient adult
psychiatric services will increase the hospital's daily census and utilization
sufficiently to assure its viability is, at best, fairly debatable.

8. To analyze the inpact of redesignating 15 chil d/adol escent beds to 15
adult psychiatric beds, SandyPines nmade an assunption of an average daily census
of 10.5 patients on the 15-bed adult psychiatric unit. Based on such
assunption, SandyPi nes cal cul ated a net income fromthat unit, for the fisca
year ending Septenber 30, 1994, assuming it opened April 1, 1994, of $589, 664,
and a net loss for the facility as a whole of $510, 113, as opposed to a net |o0ss
of $1,099, 777 without the adult unit. Based on the sane assunptions, SandyPines
calcul ated a net inconme for the fiscal year ending Septenber 30, 1985, for the
adult unit at $1,111,008, and a net incone for the facility as a whole with an
adult unit at $44, 980.

9. As heretofore noted, SandyPines' ability to achieve an average daily
census of 10.5 patients is, at best, fairly debatable. To SandyPi nes' credit,
it has an active advertising and nmarketing departnent conprised of six people
and its director of marketing and busi ness devel opnent. This marketing group is
constantly striving to develop relationships with referral sources and to
devel op prograns to neet nmarket needs and demands. There was, however, no proof
of record to denpnstrate any existent comitnments in the community or any
obj ective data to support the conclusion that SandyPi nes coul d reasonably expect
to attain an average daily census of 10.5 patients. Mreover, four of
SandyPi nes' potential conpetitors for adult psychiatric patients exhibited nore
than a 78 percent occupancy rate for the first six nmonths of 1993, which may be
reflective of anbng other attributes, a strong existent referral pattern, and
the overall District average was only 65 percent, which reflects significant
unused capacity. On bal ance, the proof is not conpelling that SandyPi nes coul d
achi eve the occupancy levels it projected.

10. Whether SandyPi nes achieved its projected occupancy |evels for adult
services or sone |lesser |evel would not, however, significantly adversely inpact
exi sting providers. Moreover, the redesignation of beds and the necessary
nodi fication of the facility to nmeet required | egal standards of separation of



adult and chil d/ adol escent units would require no nore than $50, 000-$80, 000; a
capital expenditure well below that which would require CON revi ew

I's nodification appropriate

11. Pertinent to this case, Rule 59C-1.109, Florida Adm nistrative Code,
provi des:

(1) A nodification is defined as an alteration to an
i ssued, valid certificate of need or to the condition
or conditions on the face of a certificate of need for
whi ch a |icense has been i ssued, where such an
alteration does not result in a project subject to
review as specified in . . . subsection 408.036(1)

., Florida Statutes.

12. Subsection 408.036(1), Florida Statutes, provides in pertinent part:

all health-care-related projects, as described in
par agraphs (a)-(n), are subject to review and nust file
an application for a certificate of need with the
department. The departnment is exclusively responsible
for determ ning whether a health-care-rel ated project
is subject to review under [ss.408.031-408.045].

* Kk %

(e) Any change in licensed bed capacity.

* * %
(h) The establishnent of inpatient institutiona
health services by a health care facility, or a
substanti al change in such services .

* * %

(1) A change in the nunber of psychiatric . . . beds.

13. Finally, pursuant to the Legislature mandate of Section 408.034(3),
Florida Statutes, to "establish, by rule, uniformneed methodol ogies for health
services and health facilities," AHCA has pronul gated Rul e 59C-1.040, Florida
Admi ni strative Code, which establishes discrete nmethodol ogies for cal cul ating
the need for the establishnment of inpatient adult psychiatric services and
i npatient child/adol escent psychiatric services, and provides for the
identification of the nunber of hospital inpatient psychiatric beds for adults
and chil dren/adol escents by facility. As heretofore noted, SandyPines' |icense
designates it as a "Class Il Special Psychiatric hospital with 60 Psychiatric
Chi | d/ Adol escent beds,"” and the inventory established pursuant to Rule 59C
1.040(11), Florida Adm nistrative Code, has identified SandyPi nes' beds as
chi | d/ adol escent .

14. Resolution of the parties' dispute as to whether SandyPi nes' proposed
conversion of beds fromchild/ adol escent to adult is subject to CON revi ew under
Section 408.036(1)(e), (h) and (1), Florida Statutes, and therefore not
susceptible to nodification under Rule 59C- 1.109(1), resolves itself to an
interpretation of Section 408.306(1), Florida statutes, and the provisions of
Chapter 59C-1, Florida Adm nistrative Code.

15. SandyPi nes contends that hospital inpatient psychiatric services, as
used in Chapter 408, Florida Statutes, and Chapter 59C- 1, Florida Adm nistrative
Code, is a generic termfor the treatnment of psychiatric disorders and that its
proposal to treat adults, as opposed to children/adol escents, is not a change in



heal th services. Accordingly, SandyPi nes concl udes that the proposed conversion
does not constitute "[a] change in |licensed bed capacity,” "the establishnment of
i npatient institutional health services by a health care facility, or a
substanti al change in such services,” or " change in the nunber of psychiatric
beds," such that CON revi ew woul d be required under Section 408.306(e), (h) and
(1), Florida Statutes.

16. Contrasted with SandyPi nes' position, AHCA interprets the foregoing
provisions of law, when read in para materia, and with particular reference to
Rul e 59C-1.040, Florida Adnministrative Code, as establishing two discrete types
of inpatient psychiatric services, to wit: child/adolescent and adult.

17. The separate CON review criteria established by Rul e 59C 1. 040,
Fl orida Adm nistrative Code, for child/adol escent and adult inpatient
psychiatric services is consistent with AHCA's interpretation. Indeed, the
rul e, anong ot her things, establishes separate bed need net hodol ogi es, fixed
need pools, bed inventories, utilization thresholds, and m nimumunit sizes for
chi |l d/ adol escent and adult services. Ganting SandyPi nes' request would run
counter to these CON review criteria by, anong other things, altering the
District I X inventory of child/adol escent and adult psychiatric beds, as well as
awar di ng adult psychiatric beds when there is no need under the established
nmet hodol ogy. Finally, consistent with the provisions of Section 395.003(4),
Florida Statutes, the agency has issued SandyPines a |license "which specifies
the service categories and the nunber of hospital beds in each bed category [60
psychiatric chil d/ adol escent beds] for which [the] |icense [was issued]."
Granting SandyPi nes' request would constitute a change inits "licensed bed
capacity."

18. Considering the foregoing provisions of law, it is concluded that the
interpretati on advanced by SandyPines is strained, and the interpretation
advanced by AHCA is reasonable. Accordingly, it is found that SandyPi nes
proposed conversion of 15 chil d/adol escent psychiatric beds to 15 adult
psychiatric beds is subject to CON revi ew because such conversion constitutes
"[a] change in licensed bed capacity,” "the establishment of inpatient
institutional health services by a health care facility, or a substantial change
in such services," or "a change in the nunber of psychiatric beds."” Section
408.036(e), (h) and (1), Florida Statutes

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings. Section 120.57(1),
Fl orida Statutes.

20. At issue in this proceeding is whether SandyPi nes' request for
nodi fication should be approved. As the applicant, SandyPi nes has the burden of
denonstrating its entitlenent to the nodification. Florida Departnent of
Transportation v. J.WC. Co., Inc., 396 So.2d 778 (Fla. 1st DCA 1981), and
Balino v. Department of Health and Rehabilitative Services, 348 So.2d 349 (Fla.
1st DCA 1977). Here, SandyPines has failed to sustain its burden of proof.

21. Generally, an admnistrative construction of a statute by an agency
responsible for its admnistration is entitled to great deference and shoul d not
be overturned unless clearly erroneous. Department of Environnental Regul ation
v. Goldring, 477 So.2d 532 (Fla. 1985); All Seasons Resorts, Inc. v. D vision of
Land Sal es, Condom ni uns and Mobil e Homes, 455 So.2d 544 (Fla. 1st DCA 1984);
and Sans Souci v. Division of Land Sal es and Condomi ni unms, 421 So.2d 623 (Fl a.



1st DCA 1982). The sane deference has been accorded to rules and to the neani ng
assigned them by officials charged with their adm nistration. Pan Anmerican
World Airways, Inc. v. Florida Public Service Comm ssion, 427 So.2d 716 (Fl a.
1983); and State Departnent of Commrerce, Division of Labor v. Mtthews Corp.,
358 So.2d 256 (Fla. 1st DCA 1978). Moreover, the agency's interpretation does
not have to be the only one or the nost desirable one; it is enough if it is
perm ssible. Pan American World Airways, Inc. v. Florida Public Service

Conmmi ssion, supra; and Florida Power Corp. v. Department of Environnenta

Regul ation, 431 So.2d 684 (Fla. 1st DCA 1983).

22. Here, considering the provisions of Rule 59C-1.040, Florida
Admi ni strative Code, AHCA's interpretation of the provisions of its nodification
rule, and nore specifically the provisions of Section 408.036(e), (h) and (1),
Florida Statutes, which delineate projects subject to CON review, as precluding
SandyPi nes' requested nodification is pernissible, and not clearly erroneous.
Accordingly AHCA' s refusal to approve SandyPi nes' requested nodification was
appropri ate.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is
RECOMVENDED t hat a final order be rendered denying SandyPi nes' request to
nmodify its certificate of need froma 60-bed chil d/ adol escent psychiatric

hospital to a 45-bed chil d/ adol escent and 15-bed adult psychiatric facility.

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 14th day of
March 1994.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 14th day of March 1994.

ENDNOTE

1/ At hearing, certain objections to the deposition testinony of Putnam Morenman
and Andy Fuhrman, received as petitioner's exhibits 1 and 2 respectively, were
rai sed, and disposition of those objections was reserved for this reconmended
order. As to M. Mrenman's deposition testinony, respondent objected to colum
1 of page one of deposition exhibit 1 [the "(unaudited) Fiscal Year ended

9/ 30/ 93" data]. That objection is overruled. As to M. Fuhrman's deposition
testinmony, respondent objected to his testinony at pages 26-30 [nore
specifically his response at page 30, lines 3-6]. That objection is sustained.



APPENDI X

Petitioner's proposed findings of fact are addressed as foll ows:

1. Addressed in paragraph 1.
2.

3-5.

6-8. Addressed in paragraph 6.
9 &

10. Addressed in paragraphs 4-6,

Addr essed or subsuned in paragraph 15.
Addressed i n paragraphs 6 and 9.

11 & 12. Rejected as not relevant, there being no conpetent
denonstrate the reason for such facilities' actions.

13. Addressed in paragraphs 7-9.
14. Rejected as not persuasive.
15. Rejected as specul ative.

16. Addressed in paragraph 10.
17. Addressed in paragraph 9.
18-20. Adopted in paragraph 8.
21. Adopted in paragraphs 7-9.

ot herwi se unnecessary detail .

proof to

22-26 Addressed in paragraph 4, otherw se unnecessary detail

27-29. Addressed in paragraphs 4-

30-32. Addressed in paragraph 10.
33. Not relevant.

9.

Respondent' proposed findings of fact are addressed as foll ows:

1. Addressed in paragraph 3.

2 & 3. Addressed in paragraph 1.
4. Addressed in paragraphs 2 and
5-9. Addressed in paragraphs 14,

COPI ES FURNI SHED:

Robert S. Cohen, Esquire
Penni ngt on & Haben, P. A
Post O fice Box 10095

Tal | ahassee, Florida 32302

Edward Labrador, Esquire

Ri chard A Patterson, Esquire

Agency for Health Care Admi nistration
Suite 301 - The Atrium

325 John Knox Road

Tal | ahassee, Florida 32303

Sam Power ,

Agency Cerk, The Atrium Suite 301
325 John Knox Road

Tal | ahassee, Florida 32303

3.
and 16-18.



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



